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of the claim is entitled to equal effect from a constitutional point 
of view" with a seizure of the property. 4 But it is hard, neverthe- 
less, to reach any other conclusion than that to allow a person to 
be deprived of property with no notice, other than that to be 
derived from the mere recording of a judgment, when there are 
other more effective practicable ways of giving him notice, works 
an injustice which the due process clause was intended to prevent. 5 

R. E. H. 

Deeds : Sufficiency of Delivery When Delivered to Take 
Effect Upon Death. — It is well settled in the United States that 
a deed delivered to a third person for delivery after the grantor's 
death is valid, if the grantor retains no control over it. 1 But this 
conclusion is reached by two different theories and often we find 
both theories advanced in the same jurisdiction, the court at one 
time holding that the title passes to the grantee at the moment of 
delivery by the grantor to the depositary, and at another time that 
title does not pass until the second delivery, and then by the fiction 
of relation back, it is deemed to have passed at the time of the 
first delivery. 2 Where the contest is between the grantee and the 
heirs of the grantor, it makes practically no difference which theory 
is accepted, for the only real question is whether the grantee has 
the title — how and when he got it is of little importance. But 
where creditors, or persons claiming rights derived from the 
grantor between the first and second delivery come in, it is im- 
portant to determine under what theory the grantee acquires title. 3 

The better theory was accepted in the case of Smith v. Smith* 
where the grantor wrote to his attorney: "I herewith deliver to 
you two deeds, one to each of my sons, N. D. Smith and G. C. 
Smith, and direct that you keep and hold the same in escrow 
during my lifetime, and upon my death deliver them to N. D. 
Smith and G. C. Smith so that they may then take effect." The 
court held that the title to the property vested immediately in the 

* Tyler v. Judges of the Court of Registration (1900), 175 Mass. 71, 
SS N. E. 812, SI L. R. A. 433. 

s Bear Lake County v. Budge (1904), 9 Idaho 703, 75 Pac. 614; State 
v. Guilbert (1897), 56 Ohio St. 575, 47 N. E. 551, 60 Am. St. Rep. 756. 

1 If the grantor retains control over such instrument it is testamentary, 
because not until his death is it intended to be operative; and being in sub- 
stance a will, it must fail of effect if it does not satisfy the statutory re- 
quirements of a will. Doe v. Bennett (1837), 8 Car. & P. 124, 34 Eng. 
C. L. 322; Hayden v. Collins (1905), 1 Cal. App. 259, 81 Pac. 1120; Ten- 
nant v. John Tennant Memorial Home (1914), 167 Cal. 570, 140 Pac. 242; 
Wellborn v. Weaver (1855), 17 Ga. 267, 63 Am. Dec. 235; Stinson v. An- 
derson (1880), 96 111. 373; Wilson v. Carrico (1895), 140 Ind. 533, 40 N. E. 
50, 49 Am. St. Rep. 213, and note ; 1 Cornell Law Quarterly 100. 

2 26 Harvard Law Review 579, n. 39. 
3 Wittenbrock v. Cass (1895), 110 Cal. 1, 42 Pac. 300. 

* (Nov. 29, 1916), 52 Cal. Dec. 595, 161 Pac. 495. 
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sons, subject only to a life estate in the grantor, thus following 
the line of California cases headed by Bury v. Young. 5 This theory 
carries out the intention of the grantor. By his direction to the 
depositary to retain the deed in his own possession until the 
death of the grantor, he clearly has in mind the creation of a 
situation such that he shall not be disturbed in the possession of 
the property during his life, 6 and as he can retain no control what- 
ever over the instrument, 7 his creditors or persons claiming under 
him should be able to attach only his interest, and should not be 
able to affect the interest of the grantee. 

The unsuccessful party in Bury v. Young, 8 where the theory 
that title passed immediately on delivery to the third person was 
first laid down by the Supreme Court of California, relied on the 
earlier case of Hibberd v. Smith, 9 where the theory was adopted 
that title did not pass until the second delivery, and then it related 
back to the first. This latter theory seems to be now discredited 
in California. It undoubtedly had its origin in the confusion which 
still exists, unfortunately, between the class of cases now under 
consideration and the true escrow. The distinction has been 
stated by Chief Justice Shaw: "Where the future delivery is to 
depend upon the payment of money, or the performance of some 
other condition, it will be deemed an escrow. Where it is merely 
to await the lapse of time, or the happening of some contingency, 
and not the performance of any condition, it will be deemed the 
grantor's deed presently." 10 Where a deed is delivered to a 
third party to be delivered after the grantor's death, it should not 
be called an escrow, and the principles which apply to escrows 
should not be applied. It is a pure fiction to hold that the grantor 
delivers the deed after his death. 

The later California cases have not followed Hibberd v. Smith 11 
in the view taken of delivery. It was there held that assent by 
the grantee was necessary to the delivery of a deed, whether such 
delivery was actual or constructive. 

At common law a deed became effective without any assent 
on the part of the grantee, though he could refuse it if he so 
desired. In other words, an acceptance of the deed by the grantee, 



« (1893), 98 Cal. 446, 33 Pac. 338; Wittenbrock v. Cass, supra, n. 3; 
Moore v. Trott (1909), 156 Cal. 353, 104 Pac. 578; Husheon v. Kelley 
(1912), 162 Cal. 656, 124 Pac. 231; Long v. Ryan (1913), 166 Cal. 442, 
137 Pac. 29; Williams v. Kidd (1915), 170 Cal. 631, 151 Pac. 1; Rice v. 
Cary (1915), 170 Cal. 748, 151 Pac. 135. 

6 26 Harvard Law Review 577. 

7 Supra, n. 1. 

8 Supra, n. 5. 

9 (1884), 67 Cal. 547, 4 Pac. 473. 

10 Foster v. Mansfield (1841), 3 Mete. 412, 37 Am. Dec. 154. 

11 Supra, n. 9. 
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or even knowledge on his part of its execution, was unnecessary. 12 
The contrary view, requiring an acceptance, involves much diffi- 
culty when the grantee is an infant or an insane person and in 
such cases the courts presume an acceptance, or in other words, 
adopt the common-law rule. 18 

The better rule is, "When the maker of a deed delivers it to 
some third party for the grantee, parting with possession of it, 
without any condition and without reserving any control, the de- 
livery is complete and the title passes at once, although the grantee 
may be ignorant of the facts, and no subsequent act of the grantor 
can defeat the effect of such delivery." 14 Later California cases 
agree that the question whether a deed has been delivered is not 
to be determined by mutual intent of grantor and grantee but 
solely by the intent of the grantor. 15 

T. G. C. 

Easements: Profits a Prendre: Nature of Right to Take 
Water From Pipes. — In the case of Southern Pacific Company v. 
Spring Valley Water Company 1 the railroad company granted to 
the water company by deed "the right to lay and maintain a line 
or lines of water pipe" in the grantor's land. The consideration 
stated was "the construction of a hydrant at" a certain station "and 
the free use of water therefrom for fire, station, and all other 
railroad purposes." Many years later, the water company having 
threatened to discontinue the supply of water, the question arose 
as to what was the nature of the railroad's right to the water in 
the pipe. Was it a profit a prendre, an easement, or a contract 
right? If the right was merely contractual, either party was en- 



"Degory v. Roe (1589), 1 Leon. 152, 74 Eng. Rep. R. 141; Butler and 
Baker's Case (1591), 3 Coke 25a, 76 Eng. Rep. R. 684; Thompson v. Leach 
(1690), 2 Vent. 198, 86 Eng. Rep. R. 391; Xenos v. Wickham (1863), 
L. R., 2 H. L. 296 ; Tiffany, Modern Law of Real Property, § 407. 

13 Parker v. Salmons (1897), 101 Ga. 160, 28 S. E. 681; Winterbottom 
v. Williams (1894), 152 111. 334, 38 N. E 1050; Miller v. Meers (1895), 
155 111. 284, 40 N. E. 577; Sneathen v. Sneathen (1891), 104 Mo. 201 
16 S. W. 497; Davis v. Garrett (1892), 91 Tenn. 147, 18 S. W. 113 

"Robbins v. Rascoe (1897), 120 N. C. 79, 26 S. E. 807. 

"Kenniff v. Caulfield (1903), 140 Cal. 34, 73 Pac. 803; Estate of 
Cornelius (1907), 151 Cal. 550, 91 Pac. 329; Follmer v. Rohrer (1910), 158 
Cal. 755, 112 Pac. 544. The statement is made in Bias v. Reed (1914), 
169 Cal. 33, 145 Pac. 516, that "when the deed is executed and the minds 
of the parties to it meet, expressly or tacitly, in the purpose to give it 
present effect, the deed is validly delivered." No question as to meeting of 
minds should be raised in determining delivery, as shown in William v. 
Kidd, supra, n. 5, where the court points out, "the true test under which 
delivery is to be determined is in ascertaining whether, in parting with 
the possession of the conveyance, the grantor intended to divest himself of 
title. The solution of this question is grounded entirely on the intention 
of the grantor." 

1 (Aug. 22, 1916), 52 Cal. Dec. 273, 159 Pac. 865. 



